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 dr. roin migriauli 

Tbilisis ekonomikur urTierTobaTa sax. universitetis profesori, advokati 

 

andreas beari 

diuseldorfis oberlandis sasamarTlos samarTlis referendari  

 

 

sakuTar TavTan garigebis dadeba erTkaca Sps-Si 

 

 

1. 

sakuTar TavTan garigebis dadebas saqarTvelos samoqalaqo 

kodeqsis 114-e muxli awesrigebs. am normis zogadi danawesis Tanaxmad 

dauSvebelia, rom warmomadgenelma warmodgenili piris saxeliT dados 

garigeba an sakuTar TavTan, an _ rogorc mesame piris warmomadgenelma. 

maSasadame, warmomadgenels ara aqvs ufleba erTdroulad garigebis 

orive mxares warmoadgendes1. martivad rom avxsnaT, dauSvebelia, rom 

garigebis orive mxaris xelmomwerad erTi da igive piri mogvevlinos.  

rogorc mocemuli normis analizidan irkveva, qarTuli samoqalaqo 

samarTali sakuTar TavTan garigebis dadebis dauSveblobis or 

SemTxvevas iTvaliswinebs. pirvel SemTxvevaSi, erTi da igive piri erT 

garigebaSi warmodgenil pirsac warmoadgens da _ sakuTar Tavsac. am 

SemTxvevas iuridiul literaturaSi “TviTkontrahirebas” uwodeben.  

 

magaliTi 1: Sps “mSeneblis” direqtorma daviT giorgaZem gaaforma nasyidobis 

xelSekruleba cementis SeZenaze ind. mewarme “daviT giorgaZesTan”. vinaidan 

ind. mewarme saqmian urTierTobaSi rogorc fizikuri piri gamodis, adgili 

aqvs sakuTar TavTan garigebis dadebas.    

 

meore SemTxveva saxezea, rodesac erTi da igive piri erT 

garigebaSi or sxvadasxva pirs warmoadgens, anu imavdroulad am orive 

piris warmomadgenlad gvevlineba. am ukanasknel SemTxvevaSi adgili aqvs 

“warmomadgenlobaTa simravles”2. germanul literaturaSi am SemTxvevas 

                                                 
1 saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli, gv. 298. 
2 saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli, gv. 299 
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“mravalmxriv warmomadgenlobas” (Mehrfachvertretung), zogjer aseve _ 

“ormag warmomadgenlobasac” (Doppelvertretung) uwodeben3. 

 

magaliTi 2: Sps “mSeneblis” direqtorma daviT giorgaZem gaaforma nasyidobis 

xelSekruleba cementis SeZenaze Sps “cementTan”, romlis direqtorsac aseve 

TviTon (daviT giorgaZe) warmoadgenda. vinaidan daviT giorgaZe erTdroulad 

nasyidobis xelSekrulebis orive mxares warmoadgens, adgili aqvs sakuTar 

TavTan garigebis dadebas.    

 

sakuTar TavTan garigebis dadebis dauSvebloba qarTul iuridiul 

literaturaSi imiT aixsneba, rom SeiZleba momavalSi adgili hqondes  

interesTa konfliqts4. germanul samarTalSic sakuTar TavTan garigebis 

dadebis akrZalvis safuZveli isaa, rom aseTi garigebis dadebisas 

Tavidan iqnas acilebuli interesTa konfliqti warmodgenil pirsa da 

warmomadgenels Soris. maTi interesTa dapirispireba kargad vlindeba 

qvemoT mocemul me-3 magaliTSi. 

 

magaliTi 3: avtomobilebiT movaWre firma „dileri“ warmoadgens Sps-as, 

romlis  erTaderTi direqtoria andro daTaZe. manqanebis gayidvisas 

direqtori andro daTaZe, rogorc wesi, cdilobs, raTa Tavis firmas 

saukeTeso pirobebi Seuqmnas, anu rac SeiZleba Zvirad gayidos manqanebi da 

firmas meti Semosavali moutanos. rodesac andro daTaZe gvevlineba rogorc 

kerZo piri, igi, ra Tqma unda, cdilobs TavisTvis, aseve saukeTeso pirobebiT 

dados garigeba, anu rac SeiZleba iafad SeiZinos manqana firmisagan. Tuki igi 

manqanas Tavisive firmisagan SeiZens, igi ecdeba, rom naklebi fasi gadaixados 

masSi. amitom Tavisive firmisagan manqanis SeZenis SemTxvevaSi andro daTaZem 

unda miiRos gadawyvetileba, Tu visi interesebi wamowios wina planze: 

firmisa Tu sakuTari Tavisa. Tuki igi firmis interesebisaTvis imoqmedebs, 

maSin man sakuTar Tavs Zvirad unda mihyidos manqana, xolo Tuki sakuTari 

interesebisaTvis imoqmedebs, maSin iafad unda SeiZinos manqana Tavisive 

firmisagan. 

 

                                                 
3 Palandt, BGB-Kommentar § 181, Rn. 1 
4 saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli, gv. 299 
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arsebuli interesTa konfliqtis safuZvelze cxadi xdeba, rom 

warmodgenil pirs ziani SeiZleba imiT miadges, rom misive 

warmomadgeneli, anu mis mierve uflebamosilebiT aRWurvili piri (aq: 

firmis direqtori) sakuTar TavTan garigebis dadebisas sakuTar, pirad 

interesebs ufro wina planze daayenebs, vidre warmodgenili pirisas (aq: 

firmisas). zemoT moyvanil magaliTSi andro daTaZes, rogorc 

avtomobilebiT movaWre firmis warmomadgenels (direqtors), SeeZlo 

araTu iafad mieyida Tavisi TavisaTvis misTvis sasurveli avtomanqana, 

aramed eCuqebina kidec igi TavisTvis _ da aseTi garigeba namdvili 

iqneboda. 

msgavsi situacia gvaqvs akrZalvis meore SemTxvevaSic, anu ormagi 

warmomadgenlobis dros. piri, romelic xelSekrulebis ori sxvadasxva 

mxarisaTvis debs erT garigebas, arc Tu iSviaTad daaRwevs Tavs 

interesTa konfliqts. misTvis Zneli gadasawyveti xdeba, Tu romel 

warmodgenil pirs Seuqmnas saukeTeso pirobebi. amis dasturia qvemoT 

mocemuli magaliTi. 

 

magaliTi 4: andro daTaZe warmoadgens rogorc avtomobilebiT movaWre firma 

“dilers”, aseve _ firma „ganTiadsac”, romlisTvisac surs mas manqanis SeZena. 

aseT dros igi aRmoCndeba konfliqtur situaciaSi, vinaidan misi gadasawyveti 

xdeba, Tu xelSekrulebis romel mxares mianiWos man upiratesoba da romels 

ganusazRvros saukeTeso fasi.  

 

aqac dgas imis saSiSroeba, rom andro daTaZe xelSekrulebis erTi 

mxaris sasargeblod imoqmedebs, mianiWebs ra mas upiratesobas, da 

imavdroulad imoqmedebs meore mxaris sawinaaRmdegod, ise rom Tavisi 

moqmedebiT SeiZleba mas ziani miayenos. 

samoqalaqo kodeqsis 114-e muxliT (iseve rogorc germanuli 

samoqalaqo kodeqsis 181-e muxliT) mowesrigebul TviTkontrahirebisa 

da ormagi warmomadgenlobis orive SemTxvevaSi kanonmdebeli amodioda 

swored am safrTxidan, romelic yovelTvis eqmneba erTi warmodgenili 

piris interesebs. Tumca, TviTkontrahirebisa da ormagi 
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warmomadgenlobisas arasdros ar unda davaskvnaT, rom warmomadgeneli 

yovelTvis warmodgenili piris sawinaaRmdegod da misTvis zianis 

misayeneblad moqmedebs. Tuki me-3 magaliTSi moyvanil SemTxvevaSi 

avtomobilebiT movaWre firma „dileris“ partniorebi daeTanxmebodnen 

kerZo piris _ andro daTaZis mier SemoTavazebul fass, xelSekrulebis 

orive mxare sruliad gaumarTlebel siZneleebSi aRmoCndeboda, Tuki 

nasyidobis xelSekruleba mxolod imis gamo ar amoqmeddeboda, rom 

andro daTaZe rogorc avtomobilebiT movaWre firis warmomadgeneli 

xelSekrulebas Tavis TavTan dadebda.  

miuxedavad samoqalaqo kodeqsis 114-e muxlisa da germanuli 

samoqalaqo kodeqsis 181-e muxlis sityvaTa Tanmxvedri wyobisa 

(„warmomadgenels ar SeuZlia“, germ. „der Vertreter kann nicht”), 

warmomadgenelis garigeba sakuTar TavTan amiT ki ar aris baTili, 

aramed aRniSnuli garigeba mxolod “molivlived baTilia” (schwebend 

unwirksam)5. es imas niSnavs, rom warmodgenili pirisaTvis nebismier dros 

unda iyos SesaZlebeli, rom Tavisi interesebis mixedviT aseTi garigeba 

moiwonos da amiT nasyidobis xelSekruleba namdvilad aqcios, an ar 

moiwonos da amiT gaabaTilos igi. amrigad, TviTkontrahirebisa da 

ormagi warmomadgenlobis SemTxvevaSi gamoiyeneba samoqalaqo kodeqsis 

111-e muxli (germanuli samoqalaqo kodeqsis 177-e muxli). 

 

2. 

marTalia, qarTuli samoqalaqo samarTali zogadad dauSveblad 

miiCnevs sakuTar TavTan garigebis dadebas, magram igi mainc adgens or 

gamonakliss aseTi garigebebisaTvis:  

1) pirveli, rodesac warmomadgenels Tanxmoba ukve aqvs micemuli 

aseTi garigebis dadebaze, 

2) da meore, rodesac garigeba ukve arsebobs raime valdebulebis 

Sesasruleblad.  

pirveli gamonaklisi gulisxmobs warmodgenili piris winaswari 

Tanxmobis arsebobas.  

                                                 
5 Palandt, BGB-Kommentar § 181, Rn. 15 
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magaliTi 5: andro daTaZe, romelic warmoadgens avtomobilebiT movaWre firma 

“dileris” direqtors, firmis wesdebis Tanaxmad ufleba aqvs dados garigeba 

sakuTar TavTan.   

 

firmis wesdebaSi aseTi Canaweris ararsebobis SemTxvevaSi, firmis 

partniorebs ufleba aqvT calke sabuTiT mouxsnan direqtors andro 

daTaZes sakuTar TavTan garigebis dadebis SezRudva, anu miscen mas 

Tanxmoba. aseTi Tanxmobis gacemisaTvis gamoiyeneba calmxrivi garigebis 

normebi.  

rac Seexeba meore gamonakliss, igi pirdapir miuTiTebs, rom 

sakuTar TavTan garigebis dadeba mimarTuli unda iyos raime ukve 

arsebuli valdebulebis Sesasruleblad.  

 

magaliTi 6: avtomobilebiT movaWre firma “dilerma” andro daTaZesTan 

gaaforma avtomanqanis nasyidobis xelSekruleba, romelic xelmowerili iqna 

orive mxaris mier. andro daTaZem gadaixada avtomanqanis Rirebulebis mxolod 

10%, xolo danarCeni Tanxa mas unda gadaexada xelSekrulebis gaformebidan 2 

kviris vadaSi. Tanxis  srulad gadaxdamde, SeTanxmebisamebr, avtomanqana kvlav 

firmis sakuTrebaSi unda darCeniliyo da igi firmis sademonstracio darbazSi 

unda mdgariyo. xelSekrulebis gaformebidan 1 kviraSi andro daTaZe dainiSna 

aRniSnuli firma “dileris” direqtorad. vinaidan firmas gaaCnda valdebuleba 

fizikuri piri andro daTaZis mimarT (gadaeca misTvis avtomanqana Tanxis 

srulad gadaxdis SemTxvevaSi), direqtori andro daTaZe Sekruli xdeba am 

valdebulebiT da avtomanqanis Rirebulebis srulad gadaxdis Semdeg man unda 

gadasces Tavis Tavs SeZenili avtomanqana, anu dados Tavis TavTan garigeba. 

.  

amrigad, sakuTar TavTan garigebis dadebamde, Tuki ukve arsebobs 

raime valdebuleba, igi aucileblad unda Sesruldes, Tundac 

valdebulebis meore mxares sakuTari pirovneba aRmoCndes. aRniSnul 

magaliTSi sainteresoa, rom mxareebi SeTanxmdnen myidvelze sakuTrebis 

pirobiT gadasvlaze, anu myidveli mxolod maSin SeiZenda sakuTrebis 
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uflebas, Tuki igi safasurs srulad gadaixdida. amas qarTul 

samoqalaqo samarTalSi pirobadebuli sakuTreba ewodeba6.  

 

3. 

sakuTar TavTan garigebis dadebis meti SesaZleblobaa samewarmeo 

sazogadoebebSi, gansakuTrebiT maSin, Tu samewarmeo sazogadoeba erTi 

partniorisagan Sedgeba, xolo es ukanaskneli imavdroulad mis 

direqtorsac warmoadgens. erTpartnioriani, anu erTkaca samewarmeo 

sazogadoeba SeiZleba iyos mxolod Sps7, aseve _ saaqcio sazogadoeba8, 

radgan samewarmeo samarTali da praqtika uSvebs aRniSnuli kapitaluri 

sazogadoebebis erTi piris mier Seqmnis SesaZleblobas. 

winamdebare statiaSi, marTalia, ganxilulia erTkaca Sps-Si 

TviTkontrahirebis dauSveblobis SemTxvevebi, magram masSi mocemuli 

analizi da daskvnebi Tanabrad SeiZleba gamoviyenoT aseve erTkaca 

saaqcio sazogadoebebis mimarT.  

rogorc zemoT ukve aRvniSneT, TviTkontrahirebisa da ormagi 

warmomadgenlobis akrZalva emsaxureba warmodgenili piris interesebis 

dacvas. aqedan gamomdinare, ismis kiTxva, unda gamoviyenoT Tu ara es 

norma erTkaca Sps-is drosac, rameTu aq interesTa konfliqti ar 

SeiZleba arsebobdes9. 

 

magaliTi 7: andro daTaZe aris avtomobilebiT movaWre firma „ganTiadis“ 

erTaderTi direqtori da igi aseve misi erTaderTi partnioria. Tuki andro 

daTaZe Tavisive firmisagan TavisTvis yidulobs avtomomanqanas, mxolod mis 

gadawyvetilebazea damokidebuli, Tu ramdeni unda gadaixados man 

manqanisaTvis. ar arsebobs araviTari safrTxe imisa, rom igi firmis interesebs 

daazaralebs, vinaidan igi firmas xom Tavadve warmoadgens10. 

 

                                                 
6 samko, muxli 188, germanul samarTalSi aRniSnul samarTalurTierTobas Eigentumsvorbehalt ewodeba 
7 mewka, muxli 44  
8 marTalia, „mewarmeTa Sesaxeb“ kanoni pirdapir ar miuTiTebs amis Sesaxeb, magram saaqcio 

sazogadoebis momwesrigebeli normebis analizi da arsebuli samewarmeo praqtika (gansakuTrebiT 

saxelmwifo saaqcio sazogadoebebis SemTxvevaSi) iZleva aseTi daskvnis SesaZleblobas  
9 BGHZ 75, 358 und BGH in NJW 71, 1355 
10 Scholz, Kommentar zum GmbH-Gesetz I.Band (§§ 1-44), 8. Auflage, Rn. 89ff. 
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Tumca germanul marTlmsajulebasa da literaturaSi aTeuli 

wlebis ganmavlobaSi mimdinareobda kamaTi imis Sesaxeb, gamoyenebuliyo 

Tu ara TviTkontrahirebis akrZalva erTkaca Sps-Sic. am kamaTSi 

mniSvnelovan argumentebs warmoadgenda samarTlebrivi usafrTxoeba 

(Rechtssicherheit) da kreditorTa interesebis dacva.  

samarTlebrivi usafrTxoebisaTvis mniSvnelovani iyo is, rom 

sakuTar TavTan dadebuli absoluturad yvela garigeba akrZaluliyo. 

dakninebul samarTlebriv usafrTxoebasTan (mangelnde Rechtssicherheit) 

gveqneboda saqme, Tuki am akrZalvidan amoRebuli iqneboda mxolod 

garigebaTa patara jgufi (kerZod, garigebebi erTaca Sps-Si).  

rac Seexeba kreditorTa interesebis dacvas, erTkaca Sps-Si 

yovelTvis arsebobs imis safrTxe, rom partniori, Tavisi 

kreditorisaTvis zianis miyenebis mizniT, sazogadoebis qonebis nawilebs 

Tavis Tavsa (rogorc kerZo pirsa) da sazogadoebas Soris aqeT-iqiT 

TviTneburad gadaadgilebs11, ise rom mas naklebad miuwvdebodes xeli 

qonebaze. Tuki ZiriTadad iqidan amovalT, rom germanuli samoqalaqo 

kodeqsis §181 (anu saqarTvelos samoqalaqo kodeqsis 114-e muxli) 

erTkaca Sps-s mimarTac iqnas gamoyenebuli (anu aikrZalos sakuTar 

TavTan garigebebis dadeba), kreditors SeuZlia Sps-Tan xelSekrulebis 

dadebisas darwmundes, es akrZalva wesdebiT aris gauqmebuli (anu 

daSvebuli garigebis dadeba) Tu _ ara. Tuki wesdeba ar auqmebs 

garigebis dadebis akrZalvas, maSin erTaca Sps-sa da kerZo pirs Soris 

garigebis namdvilobisaTvis aucilebelia partnioris gadawyvetileba, 

romelic unda Seesabamebodes formalur winapiroebebs. kreditors 

SeuZlia zustad dainaxos, romel dRes da ra winapiroebebiT iqna 

xelSekruleba dadebuli erTaca Sps-sa da erTaderT partniors rogorc 

kerZo pirs Soris. Tuki wesdebiT nebadarTulia sakuTar TavTan 

garigebis dadeba, maSin kreditors SeuZlia xelSekrulebis dadebamde 

gadawyvitos, gariskos Tu _ ara, vTqvaT, sesxis micema erTaca Sps-Tvis, 

vinaidan arsebobs sazogadoebis qonebis gverdze gacurebis safrTxe. 

                                                 
11 BGH in NJW 60, 2285 
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imperiis sasamarTlom12 da aseve, Tavisi saqmianobis pirvel wlebSi, 

_ federalurma sasamarTlo palatam13 ganmarta, rom sakuTar TavTan 

garigebis dadeba erTaca Sps-Sic dauSvebelia. federalurma sasamarTlo 

palatam mxolod Tavis precendentul gadawyvetilebaSi 1971w. uari Tqva 

Tavis aqamde arsebul samarTlebriv mosazrebaze da ganmarta, rom 

sakuTar TavTan garigebis dadebis akrZalva erTkaca Sps-Sic ar unda 

iqnas gamoyenebuli14. mxolod 1981w. kanonmdebelma kanonSi cvlilebis 

SetaniT calsaxa da garkveuli mowesrigeba SemoiRo da amiT daasrula 

aTeulwliani dava. aRniSnuli mowesrigeba aisaxa Sps–is Sesaxeb kanonis 

§35-is me-4 abzacSi, romlis Tanaxmadac germanuli samoqalaqo kodeqsis 

§181-is (anu saqarTvelos samoqalaqo kodeqsis 114-e muxli) normebi 

gamoiyeneba aseve erTkaca Sps-s mimarTac. es ki imas niSnavs, rom kanoniT 

erTkaca Sps-Sic aikrZala sakuTar TavTan garigebis dadeba. 

samwuxarod, qarTul korporaciul samarTalSi es sakiTxi dRemde 

Riaa da ar arsebobs erTkaca Sps-Si sakuTar TavTan garigebis dadebis an 

akrZalvis mowesrigeba. saqarTveloSi ar arsebobs, samwuxarod, 

sasamarTlo praqtikac zogadad warmodgenil pirsa da warmomadgenels 

Soris sakuTar TavTan garigebis dadebis SemTxvevebze. aseTi praqtikis 

arsebobis SemTxvevaSi, vfiqrobT, aqcentebi gakeTdeboda swored 

warmodgenil pirsa da warmomadgenels Soris interesTa konfliqtze. 

sasamarTlo gadawyvetilebebis kvlevam dagvarwmuna, rom ar arsebobs 

sasamarTlo praqtika erTkaca Sps-Si TviTkontrahirebis akrZalvis an 

daSvebis Sesaxebac. Tumca, ar unda gamovricxoT isic, rom Sesabamis 

samarTlebriv mowesrigebamde saqarTvelos sasamarTloebi, germaniis 

umaRlesi samoqalaqo sasamarTlos msgavsad, sakuTar TavTan garigebis 

dadebis akrZalvas aseve erTkaca Sps-s mimarTac gamoiyeneben, rac 

praqtikuli TvalsazrisiT ar iqneboda gamarTlebuli. 

imisaTvis, rom saqarTveloSi Tavidan iqnas acilebuli gaurkveveli 

Sedegebis mqone xangrZlivi sasamarTlo davebi TviTkontrahirebis 

samarTlebrivad (an praqtikulad) sworad gamoyenebaze, isic im 

                                                 
12 RGZ 68, 175 
13 BGHZ 49, 117 
14 BGHZ 75, 358, Raiser, Thomas: „Das Recht der Kapitalgesellschaft“, 3. Auflage § 32 Rn.36 
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pirobebSi, rom qarTul korporaciul samarTalSi ar arsebobs mkafio 

mowesrigeba, amitom mizanSewonili iqneboda, Tuki erTkaca Sps-is 

wesdebis momzadebisas Tavidanve iqneboda gaTvaliswinebuli partnioris 

Tanxmobis SesaZlebloba sakuTar TavTan (anu direqtorTan) garigebis 

dadebaze. Cven vfiqrobT, rom wesdebaSi aseTi Canaweri dacvis ufro met 

garantiebs Seuqmnida kreditorTa interesebs. kreditors aseT 

SemTxvevaSi SesaZlebloba eqneboda winaswar gascnoboda wesdebas da 

masSi aseTi Canaweris aRmoCenis SemTxvevaSi Tavi Seekavebina erTaca Sps-

Tvis sesxis micemaze an sxva msgavsi garigebis dadebaze. 
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